Customs Bulletin 


Regulations, Rulings, Decisions, and Notices 
concerning Customs and related matters 


and Decisions 


of the United States Court of Customs and 
Patent Appeals and the United States 
Customs Court 





MARCH 28, 1973 





This issue contains 

T.D. 73-71 through 73-77 

C.A.D. 1091 

Court Order Notice 

C.D. 4410 through 4412 

C.R.D. 73-6 and 73-7 

Protest abstracts P73/216 through P73/233 
Reap. abstracts R73/58 through R73/67 
V.D. 73/1 

Tariff Commission Notices 


DEPARTMENT OF THE TREASURY 


Bureau of Customs 





NOTICE 


The abstracts, rulings, and notices which are issued weekly by the 
Bureau of Customs are subject to correction for typographical or other 
printing errors. Users may notify the Bureau of Customs, Facilities 
Management Division, Washington, D.C. 20226, of any such errors 
in order that corrections may be made before the bound volumes are 
published. 





For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, 
D.C. 20402. Price .55 cents (single copy). Subscription price: $28.50 a year; $7.25 
additional for foreign mailing. 





Bureau of Customs 


(T.D. 73-71) 
Nontextile ornamentation of textile fabrics and textile articles 


DEPARTMENT OF THE TREASURY, 
OFFricr oF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., March 8,1973. 

The Bureau has been requested to rule on the tariff classification of 
garments which have been decorated with various forms of nontextile 
ornamentation. The specific question raised is whether garments dec- 
orated with nontextile ornamentation can be considered “ornamented” 
for tariff purposes. 

Three cases presently before the Bureau involve the following mer- 
chandise : 


(1) A woven dress in chief value of man-made fibers. The dress 
has two front pockets and each pocket has what appears in the 
submitted sketch to be a nonfunctional metal chain stitched to it 
in a decorative manner. 

(2) A cotton corduroy jacket with leatherette (plastic) piping. 
The location of the piping is not known, but for the purposes of 
this ruling, the piping is presumed to be nonfunctional. 


(3) A woman’s swimming suit with a purely decorative gold-col- 
ored metal ring, 34-inch in diameter containing a V-shaped relief, 
stitched to one leg of the garment. 


The Bureau believes that the dress and the swimming suit are orna- 
mented for tariff purposes and that the jacket is not. 

In order for a garment to be “ornamented” for tariff purposes, the 
ornamentation must fall within the provisions of Headnote 3(a), 
Schedule 3, Tariff Schedules of the United States (TSUS), which 
defines that term in relation to textile fabrics cr textile articles which 
are decorated with various types of ornamentation. Subsection (a) (iv) 
of Headnote 3, provides that textile fabrics or articles are considered 
ornamented for tariff purposes if they contain “applique and replique 
work, beads, bugles, spangles, bullions, or ornaments” (underscoring 
supplied). 





2 CUSTOMS 


The Bureau has been urged to interpret Headnote 3(a), Schedule 3, 
TSUS, to mean that textile fabrics and articles can only be ornamented 
for tariff purposes when decorated with other textile materials or with 
the few nontextile items enumerated in Headnote 3(a) (iv). The Bu- 
reau has also been urged to interpret the term “ornaments” as referring 
only to ornaments of textile materials. 

The argument advanced in support of the above positions is that it 
was the intent of Congress when passing the Customs Simplification 
Act of 1954, which authorized the study by the United States Tariff 
Commission of the classification provisions of the Tariff Act of 1930, 
as amended, not to change the rates of duty which were then in effect. 
Paragraph 1529(a) of that Act limited the term “ornaments” to those 
ornaments “composed wholly or in chief value of filaments, yarns, 
threads, tinsel, wire, lame, bullions, metal threads, beads, bugles, 
spangles, or rayon or other synthetic textile.” Paragraph 1529(a) also 
expressly stated that ornamented fabrics or articles were those that 
were “embroidered * * *, tamboured, appliqued, ornamented with 
beads, bugles, or spangles, or from which threads have been omitted, 
drawn, punched, or cut, and with threads introduced after weaving to 
finish or ornament the openwork.” 

It is contended that since Congress did not intend to change the pre- 
vailing rates of duty under the Tariff Act of 1930. as amended, when it 
passed The Tariff Classification Act of 1962, which was derived from 
the study authorized by the Customs Simplification Act of 1954, mer- 
chandise which would not have been classifiable in paragraph 1529 (a) 
should, therefore, not be considered ornamented under the tariff 
schedules. 

An early proposed definition of the term “ornamented” which was 
intended to be included in the new tariff schedules appeared to be an at- 
tempt at restating paragraph 1529(a) : 


5. (a) The term “ornamented” as used with reference to textile 
fabrics and other articles of textile materials in parts 4, 5, 6, and 
7 of this schedule and in schedule 7, means textile fabrics and other 
articles of textile materials— 


(i) which are ornamented with embroidery, 


(ii) from which yarns or threads have been omitted, drawn, 
punched, or cut, and with yarns or threads introduced there- 
after to ornament the openwork (not including one row of 
straight hemstitching adjoining the hem), 


(iii) which are ornamented with applique work, wholly or al- 
most wholly of textile materials, 
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(iv) which are ornamented with beads, bugles, spangles, or 
combinations thereof, 


(v) which are ornamented with lace, burnt-out lace, netting, 
braid fringes, edgings, galloons, insertings, tuckings, other 
trimmings | or ornaments, or any combination thereof, all the 
foregoing wholly or almost wholly of textile materials, 
(vi) which are ornamented with any combination of the fore- 
going methods of ornamentation. 

Three aspects of this proposed definition are worthy of note. (1) 
Applique work which constituted ornamentation was limited to that 
which was wholly or almost wholly of textile materials. (2) The pri- 
mary nontextile types of ornamentation were specifically named and 
grouped together in subsection (iv). (3) The term “ornaments” was 
placed in a subsection involving textile forms of ornamentation and 
limited to being wholly or almost wholly of textile materials. 

The Tariff Classification Study, dated November 15, 1960, contains 
the definition of the term “ornamented” exactly as it was later passed 
by Congress and as it now exists. The explanatory notes of that study 
(at page 7) state, “In the proposed provisions, the primary intention 
of paragraph 1529(a) is preserved intact by the development of a 
broad concept of ornamentation which is set forth in the definition of 
ornamented in headnote 3” (emphasis added). 

Some distinguishing features between the earlier proposed definition 
of “ornamented” and the one finally enacted are that the latter (1) 
removed the proposed requirement that an applique must be of textile 
materials in order to constitute ornamentation: (2) moved the term 
“ornaments” from a subsection which was limited to textile forms of 
ornamentation to a subsection which lists primarily nontextile forms 
of ornamentation; and (3) while appearing to be more specific and 
detailed, contained such broad phrases as “other types of ornamenta- 
tion” and “or textile fabric.” 

It should also be noted that the term “ornaments” as contained in 
paragraph 1529(a), was expressly limited to ornaments wholly or 
in chief value of certain named materials. No similar limitation exists 
in Headnote 3. 

Further support for the Bureau’s position is gained from subsection 
(c) Headnote 3, which provides: 


(c) applique work, beads, bugles, spangles, bullions, and other 
forms of nontextile ornamentation applied to a textile fabric or 
other articles of textile materials shall be disregarded in deter- 
mining the component material of chief value of such fabric or 
other article. 
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Ilad Congress intended to limit nontextile ornamentation only to ap- 
plique work, beads, bugles, spangles, and bullions, there would have 
been no necessity for the inclusion in subsection (c) of the phrase “and 
other forms of nontextile ornamentation.” To so limit the application 
of the term “ornaments” in Headnote 3(a) (iv) would, in the opinion 
of the Bureau, be contrary to the apparent intent of Congress. 

This is not to say, however, that all nonfunctional nontextile at- 
tachments used to decorate textile fabrics or articles constitute orna- 
mentation. Nontextile forms of decoration not specifically mentioned 
in Headnote 3(a) (iv) constitute ornamentation only if they are con- 
sidered “ornaments” within the normal accepted usage of that term. 
Nontextile articles which have a primarily utilitarian function (7¢. 
gromments, chains, bottle caps ete.) or which would not ordinarily be 
considered “ornaments” do not constitute ornamentation. 

Normally functional nontextile articles which have been designed 
and manufactured to serve only as ornaments and which could not be 
reasonably used for a normal utilitarian purpose (7.e., gold grommets, 
smal] gold or silver ornamental chains, nonuseable bottle tops designed 
to be used as ornaments) may constitute ornamentation when attached 
toa textile fabric or article for decorative purposes. 

Accordingly, a dress with decorative metal chains stitched to the 
pockets is considered ornamented for tariff classification purposes if 
those chains were designed and manufactured for use as ornaments 
and could not reasonably serve a utilitarian function. 

The cotton corduroy jacket with nonfunctional leatherette (plastic) 
piping is not ornamented for tariff purposes. Plastic piping is not a 
textile material and is neither an applique nor an ornament for tariff 
purposes. 

A woman’s swimsuit with a purely decorative metal ring attached 
is considered ornamented for tariff purposes and is classifiable under 
the provisions for women’s ornamented wearing apparel, according 
to the component material of chief value. 

(473.4) 


Lronarp LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 





CUSTOMS 
(T.D. 73-72) 
Change in tariff classification—Lambrusco wine 


DeEpaRTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


A notice was published in the Federal Register for December 27, 
1972, 37 F.R. 28524, that the Bureau of Customs was reviewing the 
existing practice of classifying certain Lambrusco wine as still wine 
in item 167.30, Tariff Schedules of the United States (TSUS). 

After reviewing the matter in the light of the evidence submitted, the 
Bureau is of the opinion that Lambrusco wine, other than that labeled 
as sparkling, is classifiable according to the carbon dioxide content. 
Accordingly, where samples of a shipment exceed the carbon dioxide 
limitation for still wine of 0.277 grams carbon dioxide per 100 milli- 
liters, the entire shipment will be classified as sparkling wine in item 
167.10, TSUS, with the appropriate internal revenue tax for sparkling 
wine added, in accord with General Headnote 7, TSUS, which con- 
cerns the classification of commingled articles. 

As this ruling will result in the assessment of duties at a higher 
rate than that previously assessed on such wines, the higher rate will 
be applied only to such merchandise as may be entered, or withdrawn 
from warehouse, for consumption on or after the 91st day following 
publication of this ruling in the weekly Customs Bulletin. 

(464.4) 


Vernon D. Acrer, 
Commissioner of Customs. 


Approved March 7, 19738: 
Epwarp L. Morean, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register March 15, 1973 (38 F.R. 7011) ] 








CUSTOMS 
(T.D. 73-73) 


Customs relations with Canada and Mexico—Customs Regulations 
amended 


Customs treatment of foreign locomotives and equipment in international traffic ; 
sections 123.12 and 123.13, Customs Regulations, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 


Cuartrer I—Bureav or Customs 
PART 123—CUSTOMS RELATIONS WITH CANADA AND MEXICO 


Part 123 of the Customs Regulations incorporates former section 
5.12. Customs Regulations of 1943, in present sections 123.12 and 
123.13. Section 5.12 set forth the restrictions on the domestic use of 
foreign railroad cars and the procedures applicable to foreign repairs 
to “domestic” cars. Footnote 11 to section 5.12 defined “domestic” 
and “foreign” railroad equipment. However, when section 5.12 and its 
related footnote 11 were revised and incorporated into Part 123, the 
definition of “domestic” equipment was, by oversight, retained in sec- 
tion 123.13 with the words “For the purpose of this section,” but the 
definition was not extended to section 123.12. Questions have therefore 
been raised regarding the appropriate treatment, on entry, of foreign 
locomotives and equipment in international traffic. These amendments 
to sections 123.12 and 123.13, Customs Regulations, merely clarify 
that the status of those articles, for entry purposes, has not changed. 

The amendment to section 123.12 adds a paragraph (d) setting 
forth the definition of domestic locomotives and railroad equipment, 
and adds the clarifying sentence: “Other locomotives and railroad 
equipment shall be considered ‘foreign’.” In section 123.13 the state- 
ment of the definition is deleted, and it is then incorporated by 
reference. 

Accordingly, sections 123.12 and 123.13 of the Customs Regulations 
are amended as follows: 


§ 123.12 Entry of foreign locomotives and equipment in inter- 
national traffic. 


* * * * *% % * 


(d) Domestic and foreign locomotives and other railroad equip- 
ment defined. For the purpose of this section and section 123.13, loco- 
495-202—73—2 
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motives or other railroad equipment manufactured in, or regularly 
imported into, the United States, shall be considered “domestic” if 
not subsequently formally entered and cleared through foreign cus- 
toms into another country, nor used in foreign local traffic otherwise 
than as an incident of the return of the equipment to the United 
States. Other locomotives and railroad equipment shall be considered 
“foreign”. 


(Sec. 14, 67 Stat. 516; 19 U.S.C. 1322) 


§ 123.13 Foreign repairs to domestic locomotives and other 
domestic railroad equipment. 


A report of the first arrival in the United States of a domestic 
locomotive or other railroad equipment after repairs have been made 
in a foreign country other than those required to restore it to the 
condition in which it last left the United States (“running repairs”), 
shall be made promptly, in writing, to the Customs officer at the port 
of reentry. The report shall state the time and place of arrival, and 
the nature and value of the repairs. Each such locomotive or other 
piece of railroad equipment when withdrawn from international 
traffic shall be subject to duty upon the value of the repairs (other 
than “running repairs”), made abroad at the rate at which the re- 
paired article would be dutiable if imported. For the appropriate 
determination as to whether the locomotive or other railroad equip- 
ment should be considered “domestic” or “foreign”, see section 
123.12(d). 

(Sec. 14, 67 Stat. 516, 77A Stat. 14; 19 U.S.C. 1202 (Gen. Hadnte. 
11), 1322) 

(R.S. 251, sec. 624, 46 Stat. 759, 77A Stat. 14; 19 U.S.C. 66, 1202, 
(Gen. Hdnte. 11), 1624) 

These amendments merely confirm a preexisting exemption for cer- 
tain foreign locomotives, railroad equipment, and repairs to those 
articles. Therefore, notice and public procedure thereon is unneces- 
sary under 5 U.S.C. 553(b), and good cause exists for dispensing 
with a delayed effective date, under the provisions of 5 U.S.C. 553(d). 

Effective date. This amendment shall be effective upon publica- 
tion in the Federal Register. 

(014.1) 
Epwin F. Rars, 
Acting Commissioner of Customs. 
Approved March 6, 1973: 
Epwarp L. Morean, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register March 15, 1973 (88 F.R. 6991) ] 








CUSTOMS 


(T.D. 73-74) 


Foreign currencies—Certification of rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DrPARTMENT OF THE TREASURY, 
OFFICE OF THER COMMISSIONER OF CusTOMS, 
Washington, D.C., March 8, 1973. 


The appended table shows the rates of exchange certified to the Sec- 
retary of the Treasury by the Federal Reserve Bank of New York 
pursuant to section 522(c), Tariff Act of 1930, as amended (31 U.S.C. 
372(c)), which are applicable to the currencies of the countries listed 
in section 16.4(d), Customs Regulations (19 CFR 16.4(d)), for the 
period from February 26 through March 2, 1973. This table is pub- 
lished for the information and use of Customs officers and others 
concerned to show the amount of variation in these exchange rates fol- 
lowing the devaluation of the United States dollar which took effect 
on February 13, 1973. 

(342.211) 


R. N. Marra, 
Director, 
Appraisement and Collections Division. 


[Published in the Federal Register March 16, 1973 (38 F.R. 7129) ] 
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CUSTOMS 13 
(T.D. 73-75) 


Foreign currencies—Daily rates for countries not on quarterly list 

Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
Orrick OF THE CoMMISSIONER oF CusTOMS, 
Washington, D.C., March 12, 1973. 

The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c) ), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to section 16.4, Customs 
Regulations (19 CFR 16.4). 


Hong Kong dollar : Oficial aed 
February 5, 1973_.-. $0. 1750 Not available 
February 6, 1973_--. . 1752 ‘s * 
February 7, 1973... .1750 
February 8, 1973... _. 1750 
February 9, 1973_--. . 1750 


Tran rial: 
February 26, 197% $0.0130 
February 27, 197: .013 
February 28, 013 
March 1, 1973 0131 
March 2, 1973 Not available 


Philippine peso: 
For the period February 26 through March 1, 1973, rate of 
$0.1460. 
March 2, 1973 Not available 


Singapore dollar: 
February .26;:1978202 201-224 cu uu $0.3950 
February 27, 1973 3950 
February 28, 1973 3960 
March 1, 1973 3960 
Bemberrs, WOvenie: tec Je Not available 
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Thailand baht (tical) : 
February 26, 1973 $0,0479 
February 27, 1973 0479 
February 28, 1973 O4T9 
March 1, 1973 .0481 
March 2, 1973 Not available 
(342.211) 


R. N. Marra, 
Director, 
A ppraisement and Collections Division. 


(TD. 73-76) 
Bonded Carriers 
Approval and discontinuance of carrier bonds, Customs Form 3587 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., March 14, 1973. 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol “D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at end 
of list. 





hesion | Date of | Filed with district 
Name of principal and surety | Date of bond approval | director/area 
| director; amount 





Atkinson Freight Lines, Ine., 4450 Rising Sun Ave., | Dec. 31, 1969 | Jan. 28,1970 | Philadelphia, Pa.; 
Philadelphia, Pa., motor carrier; Fireman’s Fund | \ | $25,000 
Ins. Co. | 
D 2/20/73 | 
James Gallardo dba Arizona-Mexico Express, P.O.B. 13, 1973 13, 1973 
6585, Phoenix, Ariz., motor carrier; U.S. Fidelity & | 
Guaranty Co. 
Canyon Distributors, Ltd., 6051 Centre St., S., Cal- 31,1973 1, 1973 


Nogales, Ariz.; 
| $25,000 


Great Falls, Mont.; 
gary, Alberta, Canada, motor carrier; Trans-america | $25,000 
Ins. Co. | 
Cargocare Transportation Co., Ine., P.O.B. 4433, 24,1973 29, 1973 | 
Rocky Mount, N.C., motor carrier; St. Paul Fire & | | 
Marine Ins. Co. | 


Wilmington, N.C.; 
$50,000 


See footnotes at end of table. 
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Name of principal and surety 


| 
Date of bond | 


| 
Date of 
approval 





If. K. Cupp & Sons, Inc., 1539 Northeast 18th Ave., 
Fort Lauderdale, Fla., motor carrier; St. Paul Fire 
& Marine Ins. Co. 

Evans Transportation Co., Church & Melrose Sts., 
Philadelphia, Pa., motor carrier; The Ilome In- 
demnity Co. 

PD 2/20/73 

L. D. Fontaine Trucking, 1805 Vaughn Rd., Great 
Falls, Mont., motor carrier; American Bonding Co. 

Galloway Brothers Transportation Co., 3500 Gov. 
Printz Blvd., Wilmington, Del., motor carrier; Fire- 
man’s Fund Ins. Co. 

(PB 10/7/56) D 12/20/72 1 
Great Northern Railway Co., St 
carriers; Seaboard Surety Co. 

D 2/22/73 

Greyhound Lines of Canada, Ltd., 222 First Ave. SW., 
Calgary, Alberta, Canada, motor carrier; Employers 
Commercial Union Ins. Co, 

(PB 2/1/68) D 1/28/73 2 

Luterstate Motor Freight System, 134 Grandville Ave. 
SW., Grand Rapids, Mich., motor carrier; Federal 
Ins. Co. 

(PB 3/15/68) D 222/73 

Javeca Delivery, Inc., Condominio Mar Azul 1-A, 
Calle Lirio. No. 1, Isla Verde, P.R., motor carrier; 
Continental Casualty Co. 

Jenney Freight Lines, Inc., P.O.B. 50507, Tucson, 
Ariz., motor carrier; Hartford Accident & Indem- 
nity Co. 

Las Vegas Distributing Co., 4325 Alde Baran Ave., 
Las Vegas, Nev., motor carrier; St. Paul Fire & 
Marine Ins. Co. 


. Paul, Minn., rail 


Francis Mooney Trucking, 216 California St., Dillon, 
Mont., motor carrier; Mid-Century Ins. Co. 
D 2/23/73 
P. B. Mutrie Motor Transportation, Inc., Calvary 
St., Waltham, Mass., motor carrier; Protective Ins. 
Co. 
(PB 12/3/71) D 1/2/73 3 
Northern Pacific Railway Co., St. Paul, Minn., rail | 
*; St. Paul Fire & Marine Ins. Co. 


Penn Yan Express, Inc., 100 W. Lake Rd., Pe: 
N.Y., motor 
America 

tite-Way Motor Freight Co., Div. of N. S. Cordin & 
Co., 327 S. LaSalle St., Chicago, Ill., motor carrier; 
American Casualty Co. of Reading 

D 1/30/73 

Edward T. Molitor dba Standard Truck Lines, 9660 
Aero Dr., San Diego, Calif., motor carrier; St. Paul 
Fire & Marine Ins. Co. 

Star Transport Co., Inc., 4730 Hollins Ferry Rd., 
Baltimore, Md., motor carrier; Fireman’s Fund | 
Ins. Co. 

(PB 12/2/71) D 12): 


in Yan, 


carrier; Insurance Co. of North 


See footnotes at end of table. 


495 


206 =o 
202—T5— 


Jan. 


Dee. 


Mar. 


Nov. 


Jan. 


Nov. 


Mar. 


June 


July 


| Jan. 


Dec. 


20, 1973 


1, 1969 


22, 1973 | 


15, 1972 


1, 1949 


11,1972 


13, 1972 
16, 1973 | 
4,1970 | 


8, 1972 | 


1,1941 | 
8, 1973 


1, 1970 





| Jan. 26,1973 


Oct. 


22, 1969 


. 13,1973 


. 20,1972 


12, 1949 


20, 1973 


20, 1970 


8, 1973 


Sept. 29,1970 


20,1973 | 


. 29,1972 


Filed with district 
director/area 
director; amount 


Miami, Fla.; 
$50,000 


Philadelphia, Pa.; 
$25,000 


Great Falls, Mont.; 
$25,000 

Philadelphia, Pa.; 
$25,000 


Minneapolis, 
Minn.; $100,000 


Seattle, Wash.; 
$25,000 


Detroit, Mich.; 
$50,000 


San Juan, P.R.; 
$25,000 


Nogales, Ariz.; 
$25,000 


Los Angeles, 
Calif.; $25,000 


Great Falls, 
Mont.; $25,000 


| Boston, Mass.; 
$50,000 


Minneapolis, 
Minn.; $100,000 
New York Sea- 


port; $25,000 
Chicago, III; 
$30,000 


San Diego, Catif.; 


| 
$25,000 


| Baltimore, Md.; 


$25,000 
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Date of | Filed with district 
Name of principal and surety Date of bond approval | director/area 
| director; amount 





. P. Welch Co., 400 Somerville Ave., Somerville, | Jan. Feb. 8,1973 | Boston, Mass.; 
Mass., motor carrier; Globe Indemnity Co. } $50,000 
(PB 10/11/71) D 2/8/73 § | 
Western Carloading Co., Inc., 711 Third Ave., New e. 12,197: 12,1972 | New York 
York, N.Y., freight forwarder; American Motorists | Seaport; $100,000 
Ins. Co. 
(PB 1/21/47) D 12/12/72 | 
Wien Consolidated Airlines, Inc., P.O.B. 6247, An- . 19,1973 21,1973 Anchorage, Alaska; 
chorage, Alaska, air carrier; Safeco Ins. Co. of | $25,000 
America | 
| 


1 Surety is Aetna Ins. Co. 

2 Surety is United Pacific Ins. Co. 

% Surety is Aetna Ins. Co. 

4 Surety is The Travelers Indemnity Co. 
* Surety is U.S. Fidelity & Guaranty Co. 

¢ Surety is The Fidelity & Casualty Co. of N.Y. 


(241.2) 
LrEoNARD LEHMAN, 


Assistant Commissioner, 
Office of Regulations and Rulings. 


(T.D. 73-77) 


Bonds 


Approval and discontinuance of bonds on Customs Form 7587 for the control 
of instruments of international traffic of a kind specified in section 10.410 of 
the Customs Regulations 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusToMs, 
Washington, D.C., March 14, 1973. 


Bonds on Customs Form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.41a of the Customs 
Regulations have been approved or discontinued as shown below. The 
symbol “D” indicates that the bond previously outstanding has been 
discontinued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented by 
figures in parentheses immediately following, which has been discon- 
tinued. If the previous bond was in the name of a different company 
or if the surety was different, the information is shown in a footnote 
at end of list. 
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Name of principal and surety 


Date of bond 


Date of 


approval 





Bars Inc., dba Banner Distributing Co., 1700 E. 11th 
St., Los Angeles, Calif.; St. Paul Fire & Marine Ins. 
Co. 

D 2/1/73 

Lloyd Brasileiro (Frazilian Gov't Agency), 21 West 
St., New York, N.Y.; St. Paul Fire & Marine Ins. 
Co. 

D 1/2 

California Cargo Containers, Inc., 801 Maritime St., 

Oakland, Calif.; Insurance Co. of North America 


Columbia-Atlantic Transportation & Terminals Inc. | 


(Va. Corp.), 5360 Eisenhower Ave., Alexandria, 
Va.; Mid-Century Ins. Co, 
D 2/2/73 


Furness Withy & Co., Ltd. (Great Britain Corp.), 
5 World Trade Center, New York, N.Y.; Federal 


Ins. Co. 
(PB 1/26/62) D 2/5/73! 
Lone Star Shipping Inc., 1505 Texas 
Tex.; Insurance Co. of North America 
(PB 1/7/72) D 1/8/78 2 
Nomura America Corp. (N.Y. Corp.), 61 Broadway, 
New York, N.Y.; Peerless Ins. Co. 


Norwegian American Line Agency Inc., 29 Broadway, 
New York, N.Y.; Federal Ins. Co. 
D 2/17/7. 
Overseas Enterprises Inc., 82 Wall St., New York, 
N.Y.; St. Paul Fire & Marine Ins. Co. 
D 2/8/73 
Puerto Rico Line, Inc., P.O.B. 5434, San Juan, P.R.; 
American Fidelity Fire Ins. Co. 
Railway Express Agency, Inc., King St. Express 
Terminal, Seattle, Wash.; National Surety Co. 
D 1/29/78 
Smith & Johnson (Shipping) Inc., 906 National Bank 
of Commerce Bidg., New Orleans, La.; Employers 
Commercial Union Ins. Co. 
D 1/23/73 
Tuborg Importers Ltd., Empire State Bldg., 34th 





Ave., Houston, 


| April 





Feb. 11, 1969 


27, 1970 


8, 1973 


- 29,1972 


23, 1973 


7, 1973 


1, 1973 


- 17,1970 


. 24,1971 


Dec. 


26, 1972 


Oct. 5,1972 


| April 18, 1969 


St., New York, N.Y.; St. Paul Fire & Marine Ins. | 


Co. 
D 2/28/7 


Universal Carloading & Distributing Co., Inc., 345 | 
Hudson St., New York, N.Y.; American Motorists 
Ins. Co. 

(PB 1/18/61) D 2/1/73 3 


Feb. 


| 
} 
} 





1, 1960 


1,1973 


Feb. 


Jan. 


Sept. 


Jan. 


April 


19, 1969 


28, 1970 


26, 1973 


17, 1970 


26, 1973 


1, 1960 


22, 1973 


Filed with district 
director/area 
director; amount 


Los Angeles, 
Calif.; $10,000 


New York Sea- 
port; $10,000 


San Francisco, 
Calif.; 
$10,000 

New York Sea- 
port; 
$10,000 


New York Sea- 
port; 
$10,000 


Houston, Tex.; 
$10,000 


New York Sea- 
port; 
$10,000 

New York Sea- 
port; 
$10,000 

New York Sea- 
port; 
$10,000 

San Juan, P.R.; 
$10,000 

ittle, Wash.; 


$10,000 


Se 


New Orleans, La.; 


$10,000 


New York Sea- 
port; $10,000 


New York Sea- 
port; $20,000 





1 Surety is Insurance Co. of North America. 
2 Surety is Fidelity & Deposit Co. of Md. 
3 Surety is The Fidelity & Casualty Co. of N.Y. 


(542.2 


wae) 


11) 


Leonard LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1091) 


Tue Unirep Srates v. Acec Evectrric Corporation No. 5475 


(—F.2d—) 
1. CLAsstricATION oF Iwports-Sewine Macuine Morors 


Appeal by the Government from a judgment of Customs Court 
which sustained importer’s protest against classification of a clutch 
motor used on industrial sewing machines under item 672.25 TSUS 
as “Other” parts of sewing machines. Importer successfully claimed 
that the clutch motor is classifiable under item 682.40 TSUS as a 
motor of over 1/10 but under 200 horsepower. Reversed. 

2. Ip. 

We believe the clutch motor to be more than a motor. As in Servo- 
Teck Products Co. v. United States, 57 CCPA 13, 416 F.2d 1398, C.A.D. 
969 (1969), the imported article comprises what is concededly an elec- 


tric motor with means which allow its output to be more efficiently 
harnessed, 


3. GENERAL Ruves or Construcrion-Eo NomMiInrE DesIGNATION 


Testimony that the sewing machine trade regarded the clutch motor 
as a “sewing machine motor” in that trade is of no relevance. To carry 
weight with us it would have to be shown that commercial circles in 
general so regarded clutch motors and, in effect, that Congress adopted 
this view when it enacted the TSUS. 


4. Ip. 


We do not believe that the Explanatory Notes to the Brussels 
Nomenclature, Section XVI, heading 85.01, support conclusion that 
the term “motor” includes a clutch motor. Item 682.40 was intended to 
encompass that which was regarded as a motor under the Tariff Act 
of 1930. 


18 





COURT OF CUSTOMS AND PATENT APPEALS 19 
United States Court of Customs and Patent Appeals, March 8, 1973 


Appeal from United States Customs Court, C.D. 4220 


[Reversed.] 


Harlington Wood, Jr., Assistant Attorney General, Andrew P. Vance, Chief, 
Customs Section, Patrick D. Gill for the United States. 


Siegel, Mandell & Davidson, attorneys of record, for appellee. Allan H. Kam- 
nitz, Brian 8S. Goldstein, of counsel. 


[Oral argument January 9, 1973 by Mr. Gill and Mr. Kamnitz] 


Before MarKeEY, Chief Judge, Rich, Batpwin, LANE, Associate Judges, and 
CLARK, Justice, (Ret.), sitting by designation. 


% 


CrarK, Justice. 


[1] This is an appeal from the decision and judgment of the United 
States Customs Court, Second Division,’ sustaining appellee’s protest 
against the assessment of duty at 10 percent ad valorem on mer- 
chandise described as a clutch motor used on industrial sewing ma- 
chines and classified under item 672.25 of the Tariff Schedules of the 
United States (TSUS) as “Other” parts of sewing machines. Ap- 
pellee successfully claimed that the merchandise is classifiable under 
item 682.40, TSUS, as motors of over 1/10 but under 200 horsepower 
and dutiable at 8.5 percent ad valorem. We reverse. 

The pertinent portions of the statutes involved are: 


Tariff Schedules of the United States: 


General Headnotes and Rules of Interpretation : 
* % * * * 


* * 

10. General Interpretative Rules. For the purposes of these 
schedules— 

* * Bo * * ** % 

(ij) a provision for “parts” of an article covers a product solely 
or chiefly used as a part of such article, but does not prevail over 
a specific provision for such part. 

Schedule 6, Part 4: 

Part 4 headnotes: 

1. This part does not cover— 

* ok % * * * * 





(vi) articles and parts of articles specifically provided for 
elsewhere in the schedules. 
*Tom C. Clark, Associate Justice of the United States Supreme Court (Ret.), sitting by 


special designation. 
166 Cust. Ct. 390, C.D. 4220 (1971), reh. den. July 18, 1971. 
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Classified under: 


Schedule 6, Part 4, Subpart E: 
Sewing machines and _ parts 
thereor, o°«<3 
% 
Parts: 
Pm * % 
Item 672.25 Other 10% ad val. 
Claimed under: 


Schedule 6, Part 5: 
Generators, motors, motor-genera- 
tors ...: 
% * % a * 


Motors: 
a a * * a * 
Item 682.40 Of over 1/10 but under 
200 horsepower 8.5% ad val. 


The imported item is an electric motor with flywheel to which is 
securely affixed a clutch mechanism. Together the elements form a 
single operating unit. In operation the motor runs continuously while 
the clutch mechanism allows a drive pulley to be engaged and dis- 
engaged. The parties do not dispute that the sole use to which the 
assemblage is put is as the power source for industrial sewing ma- 
chines. However, appellee contends that the unit is merely a special 
purpose motor and that General Interpretative Rule 10(ij) dictates 
that the motor be classified under item 682.40, supra, notwithstanding 
the fact that it can properly be considered to be a part of a sewing 
machine. Appellant, on the other hand, insists that the addition of the 
clutch mechanism to the electric motor makes it more than a motor and 
that classification under item 672.25, supra, as part of a sewing ma- 
chine would be proper. 

[2] We believe that the merchandise is more than a motor and 
should be classified under item 672.25. We believe United States v. 
A. W. Fenton Co., 49 CCPA 45, C.A.D. 794 (1962) and Servo-Tek 
Products Co. v. United States, 57 CCPA 13, 416 F.2d 1398, C.A.D. 969 
(1969) are controlling here. 

In Fenton the imported article, which was the principal part of an 
electric floor polisher, was an electric motor with two drive shafts 
that propel the brushes of the polisher. The frame of the polisher 
maintains the essential parts of the motor in assembled relationship 
and supports the gearing assemblies. It also provides a skirt that sur- 
rounds the brushes in the assembled machine. The handle of the 
polisher is attachable and held to the frame by a pair of built-in lugs. 
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This court found: 


The article does include a motor. It also includes gears and it 
clearly is designed for a special purpose. But the additional fea- 
tures it includes do more than make it a special type of motor. 
They dedicate it to one particular use as a part of a floor polisher. 
Since it is more than a motor, it is not properly classifiable as a 
motor for tariff purposes. 

In Servo-Tek the imported article consisted solely of an electric 
motor with an attached gear train which converted the high armature 
speed (3600 rpm) to a usable speed at the output shaft (18, 40 or 
90 rpm) and increased the torque. It had no elements unrelated to 
the function of the motor which was to provide power. In this respect, 
the importation differed from that in Fenton which included the 
specially designed frame, an element unrelated to the transmission of 
mechanical energy. Nevertheless, it was concluded that the Servo-Tek 
motor and gear train were more than a motor as they made up “a 
unitary piece of composite machinery which contains a motor as an 
element and a gear train speed-reducer as another element.” 

The Customs Court distinguished these two cases on the basis that: 


% 


in the sewing machine trade which services industrial 
type sewing machines a motor is considered to be one of the type 
involved herein. While there is also a continuous running motor 
which is used with machines having a built-in clutch, the pur- 
chaser would have to specify his need for a continuous running 
motor. Therefore, in the commerce and industry involved herein, 
the imported clutch motor is considered a motor. In addition the 
clutch does not affect the speed or torque of the mechanical output. 
There are no features, which are nonmechanical, which form part 
of the article to which it is to supply power. The design of the case 
of the motor is such as to house the clutch which is fully integrated 
with the motor. The removal of the clutch portion, by virtue of 
the design, would leave the motor useless. It is in effect a special 
purpose motor but nonetheless a motor. 


It is true that Fenton does suggest that a “special type” motor might 
still be classified as a motor. However, here the article imported has two 
elements forming a unitary piece of composite machinery, i.e., a motor 
and a clutch. If the article in Fenton was more than a motor, we believe 
the one here would also be. Furthermore, this case is on all fours with 
Servo-7Tck where the motor and the gear train were a unitary piece of 
machinery. 

Although appellee’s own witness described the imported article as an 
electric motor to which is coupled a clutch brake mechanism, it makes 
much of the fact that, unlike the gear train speed-reducer of Servo- 
Tek, the clutch mechanism here does not affect the speed or torque of 
the motor. This is a distinction without a difference. In fact, the simi- 
larities between the situation here and that of Servo-Tek loom larger 
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than the distinctions. In each case the imported article comprises what 
is concededly an electric motor with means which allow its output to be 
more efliciently harnessed. In each case the motor and attachment form 
a composite unit. 

[3] Nor do we think that the Customs Court’s heavy reliance on the 
testimony that the article here was regarded as “a sewing machine 
motor” in that trade is of any relevance. In our view, this tag is too 
parochial. To carry any weight with us, it would have to be shown that 
commercial circles in general so regarded clutch motors and, in effect, 
that Congress adopted this view when it enacted the TSUS. To view 
it otherwise would invite classification on an industry-by-industry 
basis which would lead to much confusion. 

[4] In this case we are convinced that the record does not offer evi- 
dence of sufficient probative value to support the lower court’s decision 
in view of our previous holdings. In reaching this decision, we have 
considered appellee’s argument and the Customs Court’s opinion inso- 
far as both rely upon the Explanatory Notes to the Brussels Nomencla- 
ture, Section XVI, heading 85.01, to support their conclusion that the 
term “motors” would include a clutch motor. However, those notes do 
not dictate a different result since we believe that item 682.40 was in- 
tended to encompass that which was regarded as a motor under the Tar- 
iff Act of 1930. Under the Act, that which might be regarded as a motor 
(under paragraph 353) could still be classified elsewhere as a part 
of some other machine. It was the intent of the TSUS to change this 
situation and allow classification under an co nomine provision even 
though there exists a competing parts provision.? We do not see that 
a broader definition of “motor” was indicated than that applied in the 
Fenton and Servo-Tek cases decided under the 1930 Act. Here we have 
concluded that classification was not proper under item 682.40 because 
a clutch motor is more than a motor and hence not a motor for tariff 
purposes. 

We therefore conclude that the instant article is properly classi- 
fiable under item 672.25. Accordingly, the judgment is reversed. 


2See Tariff Commission, Tariff Classification Study, Explanatory Notes to Schedule 6, 
Part 5 at p. 303 (1960). 





United States Customs Court 


Orver GRANTING EXTeNnsION oF Time TO DEFENDANT TO ANSWER Com- 
PLAINTs IN Certain Acrions Removep From true Ocroser 1970 
ReEseERvVE FILe. 





WHEREAS in a report submitted by the Defendant to this Court 
with respect to the status of the October 1970 Reserve File and spe- 
cifically the cases removed therefrom it appears that approximately 
9,200 complaints remain to which answers cannot be interposed on or 
before March 1, 1973, as required by the Order of this Court under 
date of November 29, 1972, and 

WHEREAS the Defendant requests an additional extension of time 
in which to answer said complaints and to submit the statistical data 
required by the Order of the Court above referred to and good cause 
appearing 


NOW THEREFORE, it is hereby ordered that the time to answer 


those certain complaints referred to in sub-paragraph (c) of the prior 
Order of this Court under date of November 29, 1972 be and is hereby 
extended to July 1, 1973, and 


IT IS FURTHER ORDERED that the time for the submission of 
the statistical data referred to in the said prior Order of this Court be 
and is hereby extended to June 1, 1973, and 


IT IS FURTHER ORDERED that periodic reports, at least 
monthly, continue to be furnished to this Court by the Defendant dur- 
ing the extended time periods as herein provided. 


Dated at New York, New York, this 27th day of February, 1973. 
By the Court, 


Nits A. Bor, 
Chief Judge. 
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Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 


Nils A. Boe 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Edward D. Re 
Senior Judges 
Charles D. Lawrence 
David J. Wilson 
Mary D. Alger 
Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 


Protest Decisions 


(C.D. 4410) 
Warsnawsky & Company v. Unrrep States 
Fog lights—Driving lights 


The imported fog and driving lights, which are designed for and 
chiefly used on motor vehicles, “have brackets for mounting or at- 
taching the lights to the grill in front of a motor vehicle. The im- 
por ted lights are wired into the electrical system of a motor vehicle 
in a manner that such lights are operated by the driver, independ- 
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ently of any other lights, by means of a two-position on-and-off 
switch. It is established that the imported fog lights give better visi- 
bility than regular lights in fog conditions, and that the imported 
driving lights provide a stronger beam than regular “headlights” 
for night driving. 


Held: Upon authority of Gallagher & Ascher Company v. 
United States, 52 CCPA 11, C.A.D. 849 (1964), and cases cited 
therein, the fog and driving lights are properly dutiable under the 
TSUS item 683.65 provision for electric lighting equipment designed 
for motor vehicles, and parts thereof, as claimed by plaintiff, rather 
than under the TSUS item 653.39 provision for illuminating articles, 
of base metal, as classified by customs. 


Protest 70/45933 against the decision of the district director of customs 
at the port of Chicago 


[Judgment for plaintiff. ] 


(Decided February 27, 1973) 


Schwartz & Lidstrom and Barnes, Richardson & Colburn (Robert FE. Burke and 
Earl R. Lidstrom of counsel) for the plaintiff. 

Harlington Wood, Jr., Assistant Attorney General (Patrick D. Gill and Andrew 
P. Vance, trial attorneys), for the defendant. 


Lanois, Judge: This case involves the tariff classification of grill 
mounted fog and driving lights imported from Japan and entered at 


Chicago on March 13, 1969. 

The merchandise here involved to wit: grill mounted 12-volt spot 
(driving) lights and grill mounted 12-volt fog lights, was classified 
by customs officials under that tariff provision which provides for 
illuminating articles, of base metal, dutiable under TSUS (Tariff 
Schedules of the United States) item 653.39 at 19 per centum ad 
valorem.’ The imported fog and driving lights are concededly illu- 
minating articles of base metal. There is, however, in TSUS, as 
amended,’ a relatively more specific provision for particular illumi- 
nating articles, designated as item 683.65, that are electric lighting 
equipment designed for motor vehicles. Plaintiff, as a first cause for 
complaint, alleges that the imported fog and driving lights are elec- 
tric lighting equipment designed for motor vehicles and should be so 
classified under TSUS item 683.65 which provides for a duty rate of 
only 6.5 per centum ad valorem.’ 

As a second cause for complaint, plaintiff alleges that the classifica- 
tion under TSUS item 653.39 as illuminating articles was contrary 


1As modified by Presidential Proclamation 3822, December 16, 1967, carrying out the 
Geneva Protocol to the General Agreement on Tariffs and Trade and Other Agreements. 
32 F.R. 19002, T.D. 68-9. 

2 Tariff Schedules Technical Amendments Act of 1965, P.L. 89-241, § 36(h), 79 Stat. 935, 
941 (1965). 

3 As modified by Presidential Proclamation 3822, op. cit. n. 1. 
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to law because it represented a change from a uniform and long 
established customs practice of classifying fog and driving lights of 
the class imported under TSUS item 683.65, as electric lighting 
equipment designed for motor vehicles. The substance of this second 
cause is not that a uniform practice cannot be changed, but that as 
applied to the imported fog and driving lights. the uniform practice 
was changed without proper notice. Notice of a change in practice is 
required by section 315(d)* of the Tariff Act of 1930, as amended, 
19 U.S.C.A. § 1315(d), and section 16.10 of the Customs Regulations. 
In view of the decision I have reached herein on the merits of classi- 
fying the imported fog and driving lights under TSUS item 683.65, 
it is unnecessary to treat or discuss the alleged uniform practice and 
notice requirements. 

In the pertinent context of TSUS, items 653.39 and 683.65 provide 
as follows: 


ScHEDULE 6.—-Metrats AND Merau Propucrs 
Part 3.-— Metal Products 


Supparr F.-Miscettanrous Mrtan Propucrs 


Subpart F headnotes: 
1. The provisions of this subpart do not 
include— 


oo % ae a bd 


(iv) illuminating articles provided 
for in part 5 of this schedule. 
% * ok % us 


Tiluminating articles and parts thereof, 
of base metal: 

Incandescent lamps designed to be 
operated by propane or other gas, 
or by compressed air and kerosene 
or gasoline 

Other : 

Table, floor and other portable 
lamps for indoor illumination, 
of brass 

Other : 


19% ad val. 


4 Section 515(d) reads as follows: 

No administrative ruling resulting in the imposition of a higher rate of duty or 
charge than the Secretary of the Treasury shall find to have been applicable to imported 
merchandise under an established and uniform practice shall be effective with respect 
to articles entered for consumption or withdrawn from warehouse for consumption 
prior to the expiration of thirty days after the date of publication in the weekly 
Treasury Decisions of notice of such ruling; but this provision shall not apply with 
respect to the imposition of antidumping duties. 
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ScuepuLe 6.—Merats anp Metat Propucts 
Part 5,— ExvectrricaL MACHINERY AND EquieMENT 
* * ra a * as 
683.65 Electric lighting equipment designed for 
motor vehicles, and parts thereof 6.5% ad val. 

The principal question or issue raised and briefed by both sides is 
whether fog and driving lights are parts of motor vehicles or merely 
accessories. 

Upon authority of Gallagher & Ascher Company v. United States, 
52 CCPA 11, C.A.D. 849 (1964), and cases therein cited, I find and hold 
that the design, purpose and function of the imported fog and driving 
lights establish that they are properly classifiable under the TSUS 
item 683.65 provision for electric lighting equipment designed for 
motor vehicles, and parts thereof, as claimed by plaintiff. 

At the trial of this case, one witness testified for plaintiff and one 
witness testified for defendant. Exhibits were introduced in evidence 
by both parties and received without objection. Exhibits 1 and 2, arti- 
cles representative of the imported fog and driving lights, include the 
boxes (with printed matter thereon) which contain the articles as im- 
ported and sold at retail. Exhibit 3 is a published catalog of “acces- 
sories and parts for all makes, years and models for all cars, trucks 
& motorcycles American & imported” sold by plaintiff (the imported 
fog and driving lights are catalogued at page 26). Defendant’s ex- 
hibits A, B and C are Bureau letters replying to inquiries with respect 
to the tariff classification of fog and driving lights.° 

The parties have stipulated that the imported fog and driving lights 
are chiefly used on motor vehicles.® 

Exhibit 1 is a grill mounted type of fog light with a lens of an 
amber color. Exhibit 2, the driving light, is essentially the same kind 
of light except it has a clear lens. The testimony for plaintiff,’ which 
defendant’s witness* did not rebut, materially establishes that the 
imported fog and driving lights are electrical lamps designed and 
intended for use on motor vehicles; that the lights come with brackets 
for mounting or attaching the lights to the grill in front of the motor 


5 The Bureau's early on (1968) position that fog and driving lights were not parts of 
automobiles and, therefore, not classifiable as electric lighting equipment designed for 
motor vehicles (exhibits A and B), changed in 1969 in favor of classifying fog and driving 
lights as electric lighting equipment designed for motor vehicles (exhibit C). The Bureau 
subsequently reverted to its 1968 position “following the principle enunciated in €.D. 
4044” 4 Cust. Bull., 782, 785, T.D. 70-254(18) (1970). 

®° TSUS General Interpretative Rule 10(ij) provides as follows: 

(ij) a provision for “parts” of an article covers a product solely or chiefly used as a 
part of such article * * *. 

7 Mr. Donald P. Zeidman, plaintiff's import manager, testified for plaintiff. 

§Mr. Alfred J. Corsini, service manager, Litsinger Motor Company, Chicago, Ill, was 
the sole witness for defendant. 





28 CUSTOMS COURT 


vehicle; that the lamp unit has a center screw for adjusting the beam 
of the light in the desired direction; that the wiring for the lights 
is permanently connected into the electrical system of the motor vehi- 
cle; that the lights are operated from the driver’s seat independently 
of any other lights on the motor vehicle, by means of a two-position 
on-and-off “toggle” type switch located on or underneath the dash- 
board; that the beam of a fog light gives the driver of an automobile 
better visibility than the regular headlights in fog conditions; and 
that the driving light provides a stronger beam than the regular “head- 
lights” for night driving. Grill mounted fog and driving lights are a 
matter of choice, that is, drivers of motor vehicles may or may not 
choose to equip their vehicles with them. In that sense, they are auxil- 
iary and not replacement equipment for the original or standard lights 
that are on every motor vehicle manufactured for sale. 

Defendant, in support of its contention that fog and driving lights 
are not parts of automobiles because they do “not become an integral. 
constituent or component part of * * * [the] motor vehicle”, inter 
alia cites United American Bosch Corp. v. United States, 1 Cust. Ct. 1, 
C.D. 1 (1938), and W. 2. Walker v. United States, 8 Cust. Ct. 316, 
C.D. 628 (1942). Bosch held that fog lights and Walker held that driv- 
ing lights were not parts of automobiles under paragraph 369(c) of 
the 1930 Tariff Act principally because they were not the standard 
lights with which motor vehicles function but auxiliary or optional 
lights for motor vehicles that already have standard lights. However, 
the rationale of the Bosch and Walker cases, holding that parts of 
automobiles do not include auxiliary equipment, cannot be considered 
controlling in view of Gallagher & Ascher Company v. United States, 
52 CCPA 11, C.A.D. 849 (1964), as I next discuss. 

Gallagher & Ascher involved the classification of heaters which were 
auxiliary to heaters already installed in Volkswagen, automobiles. The 
Customs Court sustained the classification of the auxiliary heaters as 
articles having as an essential feature an electrical element or device, 
rather than as parts of automobiles under the 1930 Tariff Act. The 
court of appeals reversed the Customs Court and held that the auxiliary 
heaters were properly classifiable as parts of automobiles under para- 
graph 369(c) of the Tariff Act of 1930. The summary analysis which 
the court of appeals brought to the factual situation presented by the 
design, purpose and function of the auxiliary heaters as parts of auto- 
mobiles, in my opinion, supports plaintiff's claim that fog and driving 
lights are parts of automobiles, as follows: 


¥- 


** * This court in Trans Atlantic [48 CCPA 80, 38, C.A.D. 
758 (1960) ] said: 
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In all of these cases, as in the present case, there was an 
option on the part of the purchaser of the article to use it 
either with or without the imported auxiliary devices. When 
the purchaser elected to use the article with such auxiliary 
devices, the devices were held in each case to be parts of the 
article for which they were designed and intended for use. 
In all these cases the articles could have been used without 
the imported auxiliary device. In these cases the court con- 
sidered the function of the auxiliary part when the pur- 
chaser elected to use it as a part of the article and did not 
consider it determinative that the article could function 
without the auxiliary part. 

Here, as in Pompeo [43 CCPA 9, C.A.D. 602 (1955)], the 
imported articles are dedicated to a sole specific use and “for 
no other use.” Here, as in 7'rans Atlantic Company, the imported 
article serves a useful function. In Z’rans Atlantic the brackets 
mounted on the door frame were necessary to the efficient oper- 
ation of the door closer. Here the record supports the view that 
the auxiliary heater contributed to the safe and efficient opera- 
tion of the Volkswagen in frigid temperatures in relation to the 
comfort of its occupants and in aid of the indispensible safety 
factor of vision by assisting in the removal of ice from the wind- 
shield. 

The facts of record that the auxiliary heater was optional 
equipment; that the Volkswagen came equipped with a conven- 
tional heater and that the automobile could be operated without 
the additional heater, are not of such vital import as to be deter- 
minative of the issue. When once attached to the automobile to 
which it was solely dedicated and in the manner disclosed, and in 
the performance of the function for which it was designed, it 
became a part of the automobile within the purview of paragraph 
369(c) of the Tariff Act of 1930, as modified. [Gallagher & 
Ascher Company v. United States, supra, at page 16.] 


The testimony, summarized above, establishes that as a matter of 
fact these imported fog and driving lights are designed and dedicated 
for specific use on motor vehicles and for no other use. In the manner 
that they are attached to the grill of the motor vehicle and connected 
to the electrical wiring system of the motor vehicle, the fog and driv- 
ing lights become integral components of the motor vehicle, and lend 
to the safe operation of the motor vehicle under certain hazardous 
road conditions. Since the facts here are the same in all material 
respects as the facts in Gallagher & Ascher, supra, I hold that the 
imported fog and driving lights are parts of automobiles dutiable 
under TSUS item 683.65 as electric lighting equipment designed for 
motor vehicles. 


Plaintiff’s claim under TSUS item 683.65 is sustained. Judgment 
will so enter. 





CUSTOMS COURT 
(C.D. 4411) 
Joun V. Carr & Son, Inc. v. Unrrep States 
Electrical equipment 


Extecrronic Circurr Boarps—Use 1x Non-Power Circurrs—Parrs 
or Forx-Lirr Trucks 


Transistorized printed wiring board assemblies, described as con- 
trol boards and protective circuits boards, respectively, were ex- 
ported from Canada and classified in liquidation upon entry at 
Detroit, Mich. under TSUS item 685.90, and the importer claims 
that the boards should be classified under TSUS item 692.40 as 
parts of fork-lift trucks. 

The evidence shows that the imported electronic circuit boards 
are used solely in the domestic manufacture of Allis-Chalmers’ elec- 
tric fork-lift trucks, that they are utilized in the control circuitry 
to regulate the maneuverability of the trucks in a system known as 
the pulse width modulation ‘system and function by providing 
electronic signals which actuate components in the vehicles’ power 
cireuits, and that they are necessary to the proper functioning of 
the trucks in which they are installed. 


Held, the imported boards are parts of fork-lift trucks within 
the meaning of item 692.40 under the evidence adduced in the rec- 
ord, and are excluded from classification under item 685.90 because 
they are not used in electrical power circuits. United States v. Gen- 
eral Electric Co., 58 CCPA 152, C.A.D. 1021 (1971), followed. 


Protest 70/5757 against the decision of the district director of customs at the 
port of Detroit 


{Judgment for plaintiff. ] 
(Decided March 1, 1973) 
Barnes, Richardson & Colburn (Joseph Schwartz and Irving Levine of coun- 
sel) for the plaintiff. 


Harlington Wood, Jr., Assistant Attorney General (Martin L. Rothstein and 
Andrew P. Vance, trial attorneys), for the defendant. 


RicHarDson, Judge: The merchandise the subject of this action, 
described on the invoice as “Control Board” and “Protective Circuit 
Board”, respectively, was imported at Detroit, Mich., from Canada, 
and classified in liquidation under TSUS item 685.90 as modified in 
T.D. 68-9 at the duty rate of 14 per centum ad valorem. The com- 
plaint alleges that the boards should be classified under TSUS item 
692.40 as parts of fork-lift trucks at the modified duty rate of 7.5 
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per centum ad valorem, and seeks a judgment of this court to that 
effect. 


The competing tariff provisions read : 
[classified under] 


685.90 Electrical switches, relays, fuses, light- 
ning arresters, plugs, receptacles, lamp 
sockets, terminals, terminal strips, junc- 
tion boxes and other electrical apparatus 
for making or breaking electrical cir- 
cuits, for the protection of electrical cir- 
cuits, or for making connections to or in 
electrical circuits; switchboards (except 
telephone switchboards) and control 
panels; all the foregoing and parts 
thereof % ad val. 

[claimed under ] 


692.40 Fork-lift trucks, platform trucks and other 
self-propelled work trucks, and platform 
tractors; all of the foregoing of off-the- 
highway types used in factories, ware- 
houses, or transportation terminals for 
short-distance transport, towing, or 
handling of articles; and parts of the 
foregoing trucks and tractors 7.5% ad val. 


The issues thus framed are whether the imported boards are one or 
more of the articles enumerated in item 685.90 as classified, and 
whether they are parts of fork-lift trucks as claimed in the complaint. 

The record before the court shows that the boards are installed in 
the traction drive motor control system of electric fork-lift trucks 
manufactured in this country by Allis-Chalmers Manufacturing Com- 
pany. Fork-lift trucks are off the road vehicles which move materials 
in warehouses, lumber yards and other places over short distances. 
Allis-Chalmers’ electric fork-lift trucks employ what is known as 
the “pulse width modulation system” to control the maneuverability 
of the vehicle. This method is a variable speed control that provides 
stepless acceleration through control of the drive motor power. Control 
is achieved by supplying the motor with distinct pulses of power from 
the battery, spaced at equal intervals of time in rapid succession, ac- 
tuating the power switch, and thereby, causing the drive motor to turn 
on and off at a fast rate. The control board, one of the articles in issue, 
constitutes the heart of the pulse width modulation system. This 
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transistorized printed wiring board assembly develops the desired 
repetitive pulses of power in response to the lift truck operator’s foot 
control pedal. 

The other article in issue, the protective circuit board which is also 
a transistorized printed wiring board assembly, monitors the func- 
tions of the control board, inducing contactors to open the power 
circuits if it detects any of a number of malfunctions in the control 
board. Its purpose is to prevent the power portion of the circuits from 
functioning in such a way as to cause excessive damage to other elec- 
trical components. And it is said that the application made of the 
imported electronic devices at bar by Allis-Chalmers provides a more 
efficient use of the power source utilized in their trucks. 

Tom N. Thiele, a graduate electrical engineer and director of elec- 
tronics and control technology for Allis-Chalmers’ Advance Tech- 
nology Center testified that the imported boards are designed and 
used solely for the control of the traction motor drive in Allis-Chalm- 
ers’ electric fork-lift trucks, and that they are necessary for the 
proper functioning of these trucks. As to the relationship between the 
involved boards and the power circuits of the lift trucks in which the 
boards are installed, the witness Thiele testified on direct examination 
(R.111-112) : 


Q. I am not sure, but are these boards, in your opinion, used in 
power circuits?—A. Referring to Exhibits 1 and 2? 

Q. Exhibits 1 and 2.—A. No, sir. I don’t believe they are used 
in power circuits. 

Q. Will you tell us why ?—A. As I described earlier, in a system 
for the control of lift trucks there is one power circuit which 
consists of the drive motor, power contactors, power switch, bat- 
tery and in the interconnecting wiring. These control circuit 
boards are not used in that power circuit. 

Q. Now, you stated what is in the power circuit. Is there any 
other circuit in the system or in the truck ?—A. Yes. 

Q. What is that other system or what are the other systems? 
What are they called ?—A. Control circuits. 

Q. What are the differences between the power system and the 
control system?—A. The control system provides the necessary 
input voltage or current as it—as the case may be, which directs 
the operation of elements in the power circuit. 


Thiele’s testimony corroborates that previously given on the subject 
by a graduate mechanical engineer involved with the manufacture of 
Allis-Chalmers’ electric fork-lift trucks, who, like the witness Thiele, 
was called as a witness on plaintiff’s behalf. 

Defendant, conceding that the imported boards are not used directly 
in a power circuit in the Allis-Chalmers’ fork-lift trucks and that they 
are used in conjunction with an electrical circuit whose function it is 
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to control the operation of the power circuit (brief, p. 23), introduced 
documentary and testimonial evidence of the common meaning of the 
terms employed in item 685.90 with a view toward meeting other testi- 
mony given by plaintiff’s witnesses to the effect that the subject articles 
do not identify with any of the articles and descriptions enumerated 
and set forth in item 685.90. 

Plaintiff contends that the imported boards are not within the ambit 
of item 685.90 because they are not used in power circuits and do not 
fall within the common meaning of any of the articles and descriptions 
enumerated and set forth in item 685.90, and further, that these boards 
are parts of fork-lift trucks provided for in item 692.40. Defendant 
contends to the contrary, and further, that plaintiff has failed to prove 
that the imported boards are of a class or kind of merchandise which 
is chiefly used as parts of fork-lift trucks. 

It is clear to the court from the outset that if the imported boards 
are excluded from item 685.90 classification because they are not used 
in power circuits, then it is irrelevant as to whether the boards respond 
to the common meaning of any of the articles and descriptions in that 
tariff provision. As our appeals court said in United States v. General 
Electric Co., 58 CCPA 152, C.A.D. 1021 (1971), at page 156: 

. . . [A] seemingly broad descriptive tariff term is not to be taken 
as encompassing every article which may literally come within that 
term but rather only those articles of the type intended by Con- 
gress in enacting the TSUS. United States v. Andrew Fisher Cycle 
Co.,57 CCPA 102, C.A.D. 986 (1970). ... 
Hence, the primary question to be considered is whether the imported 
boards are excluded from item 685.90 classification because they are 
not involved in power circuits. 

In support of its contention plaintiff relies upon United States v. 
General Electrie Co., supra. In that case certain radio jacks, among 
other articles, were classified by the district director under TSUS 
item 685.90, and the importer contended that the jacks should be classi- 
fied under TSUS item 685.22 as other parts of radio reception appa- 
ratus. In sustaining the lower court’s judgment which upheld the 
importer’s claim for the jacks, our appeals court construed the pro- 
visions of item 685.90 as being limited to articles used in power circuits. 
The court said (p. 156) : 


. . « [W]e think the Customs Court was correct in its holding that 
the imported jacks, used in low current audio circuits, are not 
specifically provided for in item 685.90 since the items enumerated 
therein all relate to electrical power circuits. 


* of * * 





34 CUSTOMS COURT 


. . . The jacks in the present case are not, in our opinion, the type 
of article Congress intended to encompass by item 685.90. [Em- 
phasis added. ] 
And inasmuch as the involved boards are admittedly not used in power 
circuits, plaintiff argues, perforce of the holding in C.A.D. 1021, that 
the boards in issue here are excluded from classification under item 
635.90. 

Defendant, on the other hand, takes the position that the holding 
in C.A.D. 1021 is inapplicable to the instant facts because the mer- 
chandise in C.A.D. 1021 was used in low current audio circuits of less 
than 14 ampere, whereas the merchandise at bar is used in control cir- 
cuits designed to carry electrical power of up to ten amperes. 

In the court’s opinion, the decision of our appeals court in C.A.D. 
1021 is controlling on the instant facts.t The emphasis in C.A.D. 1021 
is not on the degree of current capacity or amperage rating of imported 
articles involved in circuits other than power circuits, as defendant 
asserts, in determining whether such articles are excluded from item 
685.90 classification. The emphasis in C.A.D. 1021 in making such 
determination is on whether or not the imported article is used in 
power circuits, our appeals court having clearly determined in that 
case that it was the intent of Congress to restrict classification under 
item 685.90 to imported articles relating to electrical power circuits. 

The court consequently agrees with plaintiff’s contention that the 
subject articles are excluded from item 685.90 classification because 
they are unrelated to electrical power circuits, following the rationale 
of the decision in C.A.D. 1021. And in view of this finding, it becomes 
unnecessary for the court to consider, for the purposes of this case, 
the common meaning of the terms employed in item 685.90 to describe 
articles covered thereby. 

The sole remaining question in the case, therefore, is whether plain- 
tiff has established the classification contended for. The proofs fur- 
nished by plaintiff clearly establish that the subject boards are actually 
used in the manufacture of electric fork-lift trucks by Allis-Chalmers 
Manufacturing Company, that this is the purpose for which they were 
produced abroad, and that without these boards electric fork-lift 
trucks of Allis-Chalmers’ production would not function properly. 

But defendant contends that this is not enough. According to de- 
fendant, plaintiff must prove that the boards in issue are of a class 


1 Other cases cited by defendant in the brief on pages 24 and 25 do not lead to a contrary 


conclusion inasmuch as an examination of those cases reveals them to be inapposite on the 
law and the facts. 
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or kind which are chiefly used in fork-lift vehicles in accordance 
with the requirements of General Interpretative Rule 10(e) (i), and 
that because plaintiff has failed to furnish such proof its cause of action 
fails. General rule 10(e) (i) reads: 


(e) in the absence of special language or context which other- 
wise requires— 

(i) atariff classification controlled by use (other than actual 
use) is to be determined in accordance with the use in the 
United States at, or immediately prior to, the date of impor- 
tation, of articles of that class or kind to which the imported 
articles belong, and the controlling use is the chief use, i.e., the 
use which exceeds all other uses (if any) combined; 

The difficulty which the court finds with defendant’s argument here 
is that the provision for parts of fork-lift trucks in item 692.40 is not 
a tariff classification which is controlled by the chief use principle of 
general rule 10(e) (i) noted above. General Interpretative Rule 10(ij) 
states, among other things, that a provision for “parts” of an article 
covers a product solely or chiefly used as a part of such article. Thus, 
“actual use” of the imported merchandise governs a “parts” tariff clas- 
sification provision, subject, of course, to the relative specificity prin- 
ciple written into general rule 10(ij). And “actual use” is excepted 
from the chief use principle set forth in general rule 10(e) (i) relied 
upon by the defendant. In this connection, it is to be noted that our 
appeals court in C.A.D. 1021 sustained the “parts” classification con- 
tended for by the importer on the basis of the record evidence of the 
“actual use” of the imported parts without regard to any consideration 
of the chief use principle set forth in general rule 10(e) (i). 

Hence, in line with the requirements of general rule 10(ij), plain- 
tiff need only prove there the actual use of the imported boards as a 
predicate for classification under item 692.40. And the court is satisfied 
from the instant record that plaintiff has established the imported 
boards to be parts of fork-lift trucks within the meaning of item 692.40 
consistent with the requirements of general rule 10(ij). 

For the reasons stated, the court finds that plaintiff’s claim for classi- 
fication of the imported control boards and protective circuit boards 
under TSUS item 692.40 as parts of fork-lift trucks is sustained by the 
evidence. And judgment will be entered herein accordingly. 





CUSTOMS COURT 
(C.D. 4412) 
Lyonanrp Joseru Company v. UNiTEep States 
Toys 
Court No. 71-12-02132 


Port of Denver, Colorado 


[Judgment for defendant.] 


(Decided March 1, 1973) 
Isaacson, Rosenbaum & Goldberg (Gary A. Woods and Sheldon E. Friedman of 
counsel) for the plaintiff. 


Harlington Wood, Jr., Assistant Attorney General (John N. Politis, trial attor- 
ney ), for the defendant. 


Watson, Judge: At the conclusion of plaintiff’s presentation of 
evidence, defendant moved to dismiss this action on the ground that 
on the facts and law plaintiff had failed to prove a prima facie case. 

! am of the opinion this motion ought to be granted and I do so based 
on the following findings of fact and conclusions of law. 

I find as facts the following : 

1. The merchandise covered by this action consists of miniature 
stoves and utensils entered on April 3, 1970, at Denver, Colorado. 

2. The merchandise was liquidated on April 23, 1971 and classified, 
pursuant to item 737.90 of the Tariff Schedules of the United States, 
as other toys, and parts of toys, not specially provided for, dutiable at 
the rate of 24 percent ad valorem. 

3. The merchandise is in chief value of cast iron. 

Plaintiff claims the merchandise should have been classified pur- 
suant to item 653.85 of the Tariff Schedules of the United States, as 
articles, wares, and parts, of base metal, not coated or plated with pre- 
cious metal: of iron or steel; not enameled or glazed with vitreous 
glasses; cast articles, coated, dutiable at the rate of 514 percent ad 
valorem. 

5. Plaintiff has offered insufficient proof to establish the merchandise 
was not a toy, ie., not chiefly used for the amusement of children or 
adults. 

I conclude as a matter of law, that plaintiff has failed to overcome 
the presumption that the importations at issue were chiefly used for 
the amusement of children or adults and therefore were properly classi- 
fied as toys. 

Judgment will issue accordingly. 


L. 





Decisions of the United States 
Customs Court 


Customs Rules Decisions 
(C.R.D. 73-6) 


Benpix Moutprnos, Inc., er Au. v. UNtrep STATES 
Memorandum Opinion and Order 
Court Nos. 68/17510, ete. 
{Motions denied. ] 


(Dated February 27, 1973) 
Serko & Sklaroff (Murray Sklaroff, Irving A. Mandel and Joel K. Simon or 
counsel) for the plaintiffs. 
Harlington Wood, Jr., Assistant Attorney General (Andrew P. Vance, Chief, 
Customs Section), for the defendant. 


Bor, Chief Judge: In an effort to remove approximately 440 
causes of action from the October and November 1970 Reserve Files, 
the plaintiffs filed individual complaints with respect thereto prior to 
the expiration of the period provided in the rules of the court for so 
doing. The defendant has filed in excess of 200 motions to dismiss 
certain of said causes of action, predicating its motions upon rules of 
this court, Nos. 14.6(b), 14.8(b), 4.4 and 4.5B. In so doing, it contends 
that the causes of action filed by the plaintiffs have not been prose- 
cuted with due diligence and should be dismissed for want of prosecu- 
tion. In order to prevent delay and the unnecessary and unjustified 
repetition of effort on the part of counsel and this court resulting 
from the determination of each individual motion, the parties, by 
stipulation, have grouped the causes of action of plaintiffs into sched- 
ules and categories to which the respective motions to dismiss by the 
defendant have been directed. (Schedules “A” through “I” inclusive.) 

Although the Rules of the United States Customs Court find great 
similarity in the Federal Rules of Civil Procedure, the unique proce- 


oF 
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dure in this court, prior to the enactment of the United States Cus- 
toms Courts Act of 1970, has necessitated the inclusion of certain pro- 
visions on our present rules which do not have a similarity to the rules 
of procedure in any other court. This is particularly true with respect 
to rule 14.6. By the provisions thereof approximately 177,000 causes 
of action, pending before this court under the procedure in effect 
prior to the enactment of the Customs Courts Act of 1970, were 
placed in a classification known as the October 1970 Reserve File. 
A period of two years—to and including October 31, 1972—was pro- 
vided by this rule during which the causes of action therein might be 
removed or otherwise be automatically dismissed upon the expiration 
of the time limit aforereferred to. 

It is to this singular procedure, concerning which little precedent 
can be found elsewhere, that this court has been addressing itself 
from time to time in its endeavor to suprevise the disposition of the 
voluminous number of actions which comprised the October 1970 
Reserve File. Had the entire two-year period of time provided by rule 
14.6 been utilized by many counsel to either abandon or remove the 
causes of action from the Reserve File, much needless effort in the 
presentation and determination of motions such as those in question 
and of similar character could be avoided. 

This court, however, is aware of the unanticipated and unique 
problems with which all counsel, as well as this court, have been con- 
fronted. Questions, therefore, such as whether the provisions of rule 
14.6 have been complied with, or as to whether good cause may have 
been shown sufficient to justify an extension of time are not matters 
to which a uniform answer or determination can be made. 

With respect to the causes of action to which the instant motions 
have been directed, it will be noted that all complaints were filed be- 
fore the expiration of the time period provided by rule 14.6. To have 
filed these pleadings well before the eleventh hour, indeed, would 
have permitted greater care and exactness in their preparation. Their 
inaccurate and incomplete presentation certainly does not redound 
to the credit of counsel who attest to the correctness by affixing their 
signature thereto. 

But does the repeated failure on the part of plaintiffs to include in 
their complaints the provisions required by rule 4.5 and does the failure 
of plaintiffs to designate in some of their complaints the name of the 
proper plaintiff constitute such a lack of due diligence as to justify dis- 
misal under the provisions of rule 14.6% Were these questions to be 
determined with respect to a complaint or complaints not related to 
the October or November 1970 Reserve Files and the extraordinary 
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value of complaints filed in connection therewith, this court would be 
inclined to look with greater favor on the contention of the defendant. 

However, as hereinbefore indicated, this court is not inclined to dis- 
miss the plaintiffs’ causes of action where complaints therein, although 
incomplete and erroneous in part, were, in fact, filed prior to the ex- 
piration of the time limitation provided by rule 14.6. These causes of 
action had been placed automatically in the October 1970 Reserve File 
by the adoption of the rules of the court, effective October 1, 1970. 
Under the existing circumstances, as they relate solely to this proceed- 
ing, this court is unwilling to rule that in the causes of action to which 
defendant’s motions to dismiss have been directed, the defects in plain- 
tiffs’ complaints, which may have been corrected by amendment or 
which will be corrected if amendment is permitted, are sufficiently prej- 
udicial to either the defendant or this court to warrant dismissal of 
said causes of action under the provisions of rule 14.6. 

Accordingly, it is hereby ordered : 

1. That the amendments to the complaints of the plaintiffs filed prior 
or subsequent to the filing of defendant’s motions to dismiss are hereby 
accepted and allowed. 

2. That the plaintiffs shall have a period of 10 days from and after 
the entry of this order to correct, by amendment, any omissions in their 
complaints referred to in defendant’s motions to dismiss. 

3. That the motions of the defendant to dismiss the causes of action 
of the plaintiffs referred to in the schedules attached hereto and made 
a part hereof be and are hereby denied. 


AppLiep RESEARCH LABORATORIES ET AL. @. UNtreD STATES 
MEMORANDUM OPINION AND Orper Denyinc Morton ror REHEARING 
Court Nos. 70/35368, ete. 

(Dated February 28, 1973) 

Stein & Shostak (Marjorie M. Shostak of counsel) for the plaintiffs. 


Harlington Wood, Jr., Assistant Attorney General (Joseph I. Liebman, trial 
attorney ), for the defendant. 


Bor, Chief Judge: In their motion presented to this court, plain- 
tiffs request that an order be entered granting a rehearing and vacating 
the order and opinion entered by this court on January 8, 1973, in 


at) 
connection with the above-entitled proceeding. 
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The application of the plaintiffs does not set forth any grounds in 
support thereof which were not included in the prior proceeding before 
this court. 

Suffice it to say at this time, the necessity of identifying to this 
court the specific causes of action concerning which relief is sought or 
requested is academic. If counsel are unable to determine and designate 
by name and number the causes of action in the October 1970 Reserve 
File for which they wish to seek an extention of time, it would appear 
paradoxical that this court in turn should be expected to identify 
such actions out of a total of approximately 177,000 cases comprising 
the said October 1970 Reserve File. 

Accordingly, it is hereby determined and ordered that the motion 
for rehearing in the above-entitled proceeding be and is hereby in all 
things denied. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


Fesrvary 26, 1973 


Aprrau 5499.—United Merchants, Inc. v. United States —PAanexs or 
Potyester Fasric—Furnisuines (Currains) or Man-Mape 
Fisers—Courtains AND Drapes or Rupper or Piastics—Fur- 
NISHINGS OF Textine Marertars, Orner—TSUS.—C.D. 4307 
affirmed November 2, 1972. C.A.D. 1073. 


Rehearing Application Before the United States 
Court of Customs and Patent Appeals 


JaNvuaRY 22, 1973 


Appear 5462.—Packard Instrument Company et al. v. United States.— 
SA-40 Muuri-Cuannet ANALyzers AND Parrs THEeReor—Scren- 
TrFIc OR Lanoratory [NstruMENTS AND Parts THEereor—ARrrTICcLES 
Havine AN Essentian Evecrrican Feature or Parts THereor— 
Trapp Acrrement.—C.D. 4176 affirmed January 4, 1973. C.A.D. 
1082. Application by appellants. 





Tariff Commission Notices 


Investigations by the United States Tariff Commission 


DeprartMENT OF THE Treasury, March 15, 1973. 
The appended notices relating to investigations by the United States 
Tariff Commission are published for the information of Customs 
officers and others concerned. 


Vernon D. AcREE, 
Commissioner of Customs. 


[837-L-59] 
SNIPS AND SCISSORS 
Notice of Complaint Reccived 


The United States Tariff Commission hereby gives notice of the 
receipt on February 20, 1973, of a complaint under section 337 of the 
Tariff Act of 1930 (19 U.S.C. 1337), filed by J. Wiss & Sons Company, 
Newark, New Jersey, alleging unfair methods of competition and 
unfair acts in the importation and sale of snips and scissors which are 
embraced within the claims of U.S. Patent Nos. 3,453,651; 3,524,363 ; 
and 3,608,196 owned by the complainant. The complaint names Green- 
land Studios, Inc., 4500 Northwest 135th Street, Miami, Florida 33054; 
and the May Department Stores Company, 6th and Olive Streets, St. 
Louis, Missouri 63101, as either importing or offering for sale the 
subject product. 

In accordance with the provisions of section 203.3 of its Rules of 
Practice and Procedure (19 C.F.R. 203.3), the Commission has initi- 
ated a preliminary inquiry into the issues raised in the complaint for 
the purpose of determining whether there is good and sufficient reason 
for a full investigation, and if so, whether the Commission should 
recommend to the President, the issuance of a temporary order of ex- 
clusion from entry under section 337 (f) of the Tariff Act. 

A copy of the complaint is available for public inspection at the 
Office of the Secretary, United States Tariff Commission, 8th and E 
Streets, N.W., Washington, D.C., and at the New York Office of the 
Tariff Commission located in Room 437 of the Customhouse. 


51 
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Information submitted by interested persons which is pertinent to 
the aforementioned preliminary inquiry will be considered by the 
Commission if it is received not later than April 20, 1973. Extensions 
of time for submitting information will not be granted unless good and 
sufficient cause is shown thereon. Such information should be sent to 
the Secretary, United States Tariff Commission, 8th and FE Streets, 
N.W., Washington, D.C. 20436. A signed original and nineteen (19) 
true copies of each document must be filed. 


By order of the Commission : 
Kennevu R. Mason, 


Secretary. 
Issued March 6, 1973. 


[22-381] 
CHEESES 
Notice of investigation and date of hearing 


At the request of the President (reproduced herein), the United 
States Tariff Commission, on the 9th day of March 1973, instituted 
an investigation under subsection (d) of section 22 of the Agricultural 
Adjustment Act, as amended (7 U.S.C. 624), with respect to cheeses 
and substitutes for cheese presently subject to section 22 quantitative 
limitations as described in items 950.07 through 950.10E of part 3 of 
the Appendix of the Tariff Schedules of the United States, to deter- 
mine whether each of the annual quota quantities for the above- 
described articles, and for each of the supplying countries wherever 
applicable, may be increased by fifty percentum for the calendar year 
1973, such additional quantities to be entered during a temporary pe- 
riod ending July 31, 1978, without rendering or tending to render in- 
effective, or materially interfering with, the price support program 
now conducted by the Department of Agriculture for milk, or reducing 
substantially the amount of products processed in the United States 
from domestic milk. 


The text of the President’s letter of March 8, 1973, to the Commis- 
sion follows: 


Pursuant to Section 22(d) of the Agricultural Adjustment Act, 
as amended, I have reason to believe that additional quantities of 
cheese and substitutes for cheese may be imported for a temporary 
period without rendering or tending to render ineffective, or ma- 
terially interfering with the price support program for milk now 
conducted by the Department of Agriculture, or reducing substan- 
tially the amount of products processed in the United States from 
domestic milk. 


Specifically, reference is made to the articles presently subject to 
Section 22 quantitative limitations as described in items 950.07 
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through 950.10E of part 3 of the Appendix to the Tariff Sched- 
ules of the United States. 


The United States Tariff Commission is therefore directed to 
make an investigation under Section 22 of the Agricultural Ad- 
justment Act, as amended. The investigation shall be for the pur- 
pose of determining whether each of the annual quota quantities 
for the above-described articles, and for each of the supplying 
countries wherever applicable, may be increased by fifty per- 
centum for the calendar year 1973, such additional quantities to be 
entered during a temporary period ending July 31, 1973, without 
rendering or tending to render ineffective, or materially interfer- 
ing with, the price support program now conducted by the Depart- 
ment of Agriculture for milk, or reducing substantially the 
amount of products processed in the U aited States from domestic 
milk. The effect of this increase would be to allow the importation 
of additional quantities of such articles of not more than 63,894,799 
pounds. 


The Commission shall report its findings and recommendations 
at the earliest practicable date, but not later than thirty days from 
receipt of this letter. 


Sincerely, 


(Signed) 


Ricuarp Nrxon. 


Hearing. A public hearing in connection with this investigation 


will be held in the Tariff Commission’s Hearing Room, Tariff Com- 
mission Building, 8th and E Streets, N.W., Washington, D.C., begin- 
ning at 9:30 a.m. E.S.T., on March 19, 1973. All parties will be given 
opportunity to be present, to produce evidence, and to be heard at such 
hearing. Interested parties desiring to appear at the public hearing 
should notify the Secretary of the Tariff Commission, in writing, at 
its offices in Washington, D.C., at least by the close of business on 
March 15, 1973. The notification should indicate the name, address, 
telephone number and organization of the person filing the request, 
and the name and organization of the witnesses who will testify. 

Because of the limited time available, the Commission reserves the 
right to limit the time assigned to witnesses. Questioning of witnesses 
will be limited to members of the Commission and officials of the De- 
partment of Agriculture. 

Written submissions. Interested parties may submit written state- 
ments of information and views, in lieu of their appearance at the pub- 
lic hearing, or they may supplement their oral testimony by written 
statements of any desired length. In order to be assured of considera- 
tion, all written statements should be submitted at the earliest prac- 
ticable date, but not later than the close of business on March 28, 
1973. 
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With respect to any of the aforementioned written submissions, in- 
terested parties should furnish a signed original and nineteen (19) true 
copies. Business data to be treated as business confidential shall be sub- 
mitted on separate sheets, each clearly marked at the top “Business 
Confidential”, as provided for in section 201.6 of the Commission’s 
Rules of Practice and Procedure. 

By order of the Commission : 


Kennetu R. Mason, 


Secretary. 
Issued March 9, 1973. 


[TEA-W-188] 


Workers’ Petition for a Determination under Section 301(¢c) (2) of the Trade 
Expansion Act of 1962 


Notice of Investigation 


On the basis of a petition filed under section 301(a)(2) of the 
Trade Expansion Act of 1962, on behalf of the former workers of the 
TMA Company, Wheeling, Illinois, the United States Tariff Com- 
mission, on March 9, 1973, instituted an investigation under section 
301(c) (2) of the Act to determine whether, as a result in major part 
of concessions granted under trade agreements, articles like or 
directly competitive with television receivers and radio-television- 
phonograph combinations (of the types provided for in items 685.20 
and 685.42 of the Tariff Schedules of the United States) produced by 
said firm are being imported into the United States in such increased 
quantities as to cause, or threaten to cause, the unemployment or 
underemployment of a significant number or proportion of the work- 
ers of such firm or an appropriate subdivision thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in the 
Federal Register. 


The petition filed in this case is available for inspection at the 
Office of the Secretary, United States Tariff Commission, 8th and 
2 Streets, N.W., Washington, D.C., and at the New York City office 
of the Tariff Commission located in Room 437 of the Customhouse. 

By order of the Commission : 


Kenneru R. Mason, 


Secretary. 
Issued March 9, 1978. 
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Bureau of Customs 


Bonds, approved or discontinued : 
cg. Lee 
Instruments of international traffic, control of___.- 


T.D. No. 


73-76 


Customs relations with Canada and Mexico; treatment of foreign 
locomotives and equipment in international traffic, definitions; sees. 
123.12, 123.13, C.R. amended__--- 

Foreign currencies : 

Daily rates: 
Ilong Kong dollar, for the period February 5 through 9, 1973__ 
Iran rial, for the period February 26 through March 2, 1973__ 
Philippine peso, for the period February 26 through March 2, 


Singapore dollar, for the period February 26 through March 2, 


Thailand baht (tical), for the period February 26 through 
March 2, 1973 

Rates of exchange for countries listed in sec. 16.4(d), Customs 

Regulations, for the period February 26 through March 2, 1973 


(ov.- 


Lambrusco wine, change in tariff classification based on carbon dioxide 
content 


Nontextile ornamentation of textile fabrics and textile articles; tariff 
Ciamincauon; Bareae Tranunses..-—.. eS ft ee 


Court of Customs and Patent Appeals 


C.A.D. No. 
The United States v. Acec Electric Corporation : 


Sewing machine motors; classification 1091 


Customs Court 


Accessories ; lights, fog and driving lights, C.D. 4410 
Articles and wares of base metal ; miniature stoves and utensils, C.D. 4412 


Chief use ; use, actual, C.D. 4411 
Chiefly used for amusement ; stoves and utensils, miniature, C.D. 4412 


Circuit boards, electronic; electrical apparatus, control panels, and parts, C.D. 
4411 


Complaints incomplete and erroneous in part ; defects in complaint not sufficiently 
prejudicial to warrant dismissal of actions, C.R.D. 73-6 
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Construction : 
Presidential Proclamation No. 3822, C.D. 4410 
Rules of the U.S. Customs Court: 
Rule 4.4, C.R.D. 73-6 
Rule 4.5B, C.R.D. 73-6 
Rule 14.6(b), C.R.D. 73-6 
Rule 14.8(b), C.R.D. 73-6 
Tariff Schedules of the United States: 
General Headnotes and Rules of Interpretation : 
10(e) (i), C.D. 4411 
10(ij), C.D.’s 4410, 4411 
Item 653.39, C.D. 4410 
Item 653.85, C.D. 4412 
Item 683.65, C.D. 4410 
Item 685.90, C.D. 4411 
Item 692.40, C.D. 4411 
Item 737.90, C.D. 4412 
Technical Amendments Act of 1965, P.L. 89-241, C.D. 4410 


Defects in complaint not sufficiently prejudicial to warrant dismissal of actions, 
complaints incomplete and erroneous in part, C.R.D. 73-6 

Dismiss, motion to; presumption of correctness, failure to overcome. C.D. 4412 

Driving and fog lights ; motor vehicles, parts of, C.D. 4410 


Electric lighting equipment designed for motor vehicles and parts; lights, fog 
and driving, C.D. 4410 
Electrical : 
Apparatus, control panels, and parts ; circuit boards, electronic, C.D. 4411 
Equipment ; parts of fork-lift trucks, C.D. 4411 
Electronic circuit boards : 
Fork-lift trucks, parts of, C.D. 4411 
Parts of fork-lift trucks, C.D. 4411 
Use in non-power circuits, C.D. 4411 


Fog and driving lights: 
Illuminating articles of base metal, C.D. 4410 
Parts of motor vehicles. C.D. 4410 
Fork-lift trucks, parts of ; electronic circuit boards, C.D. 4411 


Grounds in support of motion for rehearing, no new ; motion for rehearing, C.R.D. 
73-7 


Illuminating articles of base metal; fog and driving lights, C.D. 4410 


Judgment in appealed case (p. 50) ; appeal: 
5499—Panels of polyester fabric ; furnishings (curtains) of man-made fibers; 
curtains and drapes of rubber or plastics; furnishings of textile mate- 
rials, other ; TSUS, C.D. 4307 


Lights, fog and driving: 
Electric lighting equipment designed for motor vehicles and parts, C.D. 4410 
Lights ; accessories, C.D. 4410 
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Miniature stoves and utensils; articles and wares of base metal, C.D, 4412 
Motion: 
For rehearing; grounds in support of motion for rehearing, no new, C.R.D. 
73-7 
To dismiss: 
Actions for want of prosecution; prosecution, motion to dismiss actions 
for want of, C.R.D. 73-6 
Presumption of correctness, failure to overcome, C.D. 4412 
Motor vehicles, parts of; driving and fog lights, C.D. 4410 


New grounds in support of motion for rehearing, no; rehearing, motion for, 
C.R.D. 73-7 


ORDER GRANTING EXTENSION OF TIME TO DEFENDANT TO ANSWER 
COMPLAINTS IN CERTAIN ACTIONS REMOVED FROM THE OCTOBER 
1970 RESERVE FILE (p. 23) 


Parts of: 
Article ; used, solely or chiefly, C.D. 4411 
Fork-lift trucks: 
Electrical equipment, C.D. 4411 
Electronic circuit boards, C.D. 4411 
Motor vehicles; fog and driving lights, C.D. 4410 
Presumption of correctness, failure to overcome : 
Dismiss, motion to, C.D. 4412 
Motion to dismiss, C.D. 4412 
Prosecution, motion to dismiss actions for want of; motion to dismiss actions 
for want of prosecution, C.R.D. 73-6 


Rehearing : 
Motion for; new grounds in support of motion for rehearing, no, C.R.D. 73-7 
U.S. Court of Customs and Patent Appeals; applied for; SA-—40 multi-channel 
analyzers and parts thereof; scientific or laboratory instruments and parts 
thereof; articles having an essential electrical feature or parts thereof; 
trade agreement, Appeal 5462 


Stoves and utensils, miniature: 
Chiefly used for amusement, C.D. 4412 
Toys, not specially provided for, C.D. 4412 


Toys, not specially provided for; stoves and utensils, miniature, C.D. 4412 


Use: 

Actual; chief use, C.D. 4411 

In non-power circuits ; electronic circuit boards, C.D. 4411 
Used, solely or chiefly ; parts of article, C.D. 4411 
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Cheeses ; notice of investigation and date of hearing; p. 52. 


Petition of former workers of TMA Company, Wheeling, Illinois, for a deter- 
mination under the Trade Expansion Act of 1962; p. 54. 


Snips and scissors ; notice of complaint received ; p. 51. 
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